PROPOSED SOUTH CAROLINA PLANNED COMMUNITY ACT (PCA)

EXECUTIVE SUMMARY

(Dated January 2009)

[Note: CAI-SC” is still working on initiatives along the lines of the Planned Community Act which was drafted by the SC CAI 2009 but which was not moved forward in the 2009 legislative session”  To date in the 2010 legislative session no new PCA has been introduced.]
1. The South Carolina PCA is patterned after the North Carolina Planned Community Act, §47F-1-101 which was enacted in North Carolina in 1998.

2. The South Carolina PCA provides for non-applicability to any declaration (of a planned community) recorded within South Carolina before July 1, 2009.  It is applicable to all planned communities who elect to adopt it (by 60% vote of the lot owners) and to all planned communities with a declaration recorded on or after July 1, 2009.

3. The PCA for South Carolina will contain definitions of all necessary terms such as Allocated Interest, Assessment, Association or Owners Association, Property Owners Association, Home Owners Association, Association Documents, Board, Board of Directors, Bylaws, Common Elements, Common Expenses, Common Expense Liability, Condominium, Cooperative, Covenants, Declarant, Declaration, Leasehold Planned Community, Lessee, Limited Common Element, Lot, Lot Owner, Maintenance Report, Master Association, Person, Planned Community, Purchaser, Real Property, Reasonable Attorneys’ Fees, Replacement Reserve Report and Special Declarant Rights.

4. The South Carolina PCA does allow for declarant control of the association for the period specified in the declaration.

5. The South Carolina PCA does restrict somewhat the declarant’s control of the association by not imposing declarant/developer contracts (which must give notice to third parties contracting with the developer) that the contract is voidable by the owner-controlled board if the contract spans the period between developer control and owner control.

6. The South Carolina PCA specifically excludes condominium associations but a planned community which includes a condominium may adopt the PCA or the Act may apply to it if it is a part of a planned community declaration recorded after July 1, 2009.  Condominiums continue to be governed by the South Carolina Horizontal Property Act.
7. The provisions of the South Carolina Non-Profit Corporation Act shall “supplement” the provisions of the PCA except where inconsistent in which case, the PCA will control.

8. The South Carolina PCA provides for the creation, alteration and termination of the planned community by developers and by lot owners.

9. The South Carolina PCA states the nature and requirements of the organization of the owners association, the powers of the lot owners and board of directors and provides the guide for the election and functioning of the board of directors.

10. The South Carolina PCA sets forth what shall be provided in the bylaws and provides for the maintenance of common elements of the PCA.
11. The Act provides for procedures to enforce the rights and duties created by the association documents, provides for rules of conduct and allows delegation of the board’s duty to a management agent for authority to act for the board to investigate violations and impose sanctions.

12. The Act provides for a method of fines or suspension of owner rights to vote on use of common property and provides for a method of appeal by the lot owner for fines or other actions taken by the board.
13. The Act provides details for meetings, quorums, and voting proxies.

14. The Act provides for and restricts tort liability for lot owners for torts committed by the declarant for any declarant liability which arose on the community’s property which at the time the tort occurred was controlled by the declarant.

15. PCA provides for procedures for conveyance and/or encumbrance for common elements and for insurance needs for common elements.

16. PCA provides for an assessments procedure for common expenses and requires the declarant to obtain a Maintenance Report [16(b)].  It imposes a duty on the declarant to obtain a Replacement Reserve Report to inform the lot owners of the costs of replacing the assets to be transferred upon their deterioration.  It requires the declarant [16(c)] to transfer sufficient monies that reflect the replacement costs equal to the time period the assets were in the control of the declarant based on a pro rata (per year) determination as set forth in the Reserve Report.

The purpose of this section is to insure that during the period that assets are in the control of the declarant, the declarant is, in fact, reserving for their ultimate replacement after he is gone.

17. The PCA provides that all common expenses shall be assessed against all Lots, including those owned by the Declarant.  The intent of this section is that the Declarant must pay assessments for Lots submitted to the Declaration that it owns to insure that all costs are fairly allocated.
18. The PCA provides for the correct method to lien a property for unpaid assessments and addresses matters incident to assessments such as payment schedules, attorney fees and incidental costs.

19. The PCA provides for the mandatory keeping of financial records and provides for reasonable access to these records by lot owners.  Also the association is acknowledged under the Act as the trustee for insurance proceeds received for the destruction of common property and for authority to enter into contracts under Section 19.

20. The PCA provides for attorneys fees to the prevailing parties in an action in which it is required to enforce or defend provisions of the Articles of Incorporation, declaration or bylaws.

21. Finally, the PCA describes what disclosure shall be made by the real estate agent or seller incident to the sale of a lot in a planned community including among several things the “location” of the most recent Replacement Reserve Report from the declarant to enable the lot purchaser to accomplish his due diligence prior to purchase.
